
COLE. RAYWID & BRAVERMAN, L.L.P.

.JAMES F. IRELAND

202-828-9846

JIRELAND@CRBLAW.COM

ATTORNEYS AT LAW
1919 PENNSYLVANIA AVENUE, NW., SUITE 200

WASHINGTON, D.C. 20006-3458
TELEPHONE (202) 659-9750

FAX (202) 452-0067
WWW.CRBL.A.W.COM

Los ANGELES OFFICE

238 I ROSECR,6.NS AVENUE, SUITE 110

EL SE;GUNOO, CALIl'"ORNI.A 90245-4290

TELEPHONE (3101 643-7999
FAX (310) 643-7997

BY HAND DELIVERY

January 28,2002 RECEIVED

JAN 282002

fIIl!lW. ~T1OIIS COl" Ii IIliI
0Fi'IGE Of 11£ SECRETNlr

Re:

Ms, Magalie Roman Salas
Office of the Secretary
Federal Communications Commission
236 Massachusetts Avenue, N,E.
Suite 110
Washington, D,C. 20002

RFB Cellular, Inc. /
CC Docket No. 96-40/_
Petition for Waiver of Deadlines in 47 C.F.R. § 54.307(c)

Dear Ms, Salas:

On behalf of RFB Cellular, Inc., enclosed for filing are an original and four (4) copies of
the above-referenced Petition for Waiver. Pursuant to § 1.1105 of the Commission's rules, there
is no filing fee associated with this request.

Also enclosed is a "Stamp and Return" copy ofthis filing to be stamped with the
FCC's date of filing and then returned to our messenger.

es F. Ireland

Enclosures:
Original + 4 copies
Stamp and Return Copy

No. of C('Joios fec'd CJ t If­
List ABCDE - "I

cc: By Hand-Delivery to FCC:
Sharon Webber, Esq., Accounting Policy Division, FCC - Room 5A425

5368JDOC



Before the
FEDERAL COMMUNICATIONS COMMISSION

Washington, D.C. 20554

In re

RFB CELLULAR, INC.

Petition of Waiver ofDeadlines
In 47 C.P.R. §54.307(c)
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)
)
)
)

CC Docket No. 96-45

RECEIVED
JAN 282002

~'iNIllI1lOIfs n"''SIJDN
OF IIo! lIIil:IIEJMr

WAIVER - EXPEDITED ACTION REQUESTED

PETITION OF RFB CELLULAR, INC.
FOR WAIVER OF DEADLINES IN 47 C.F.R. § 54.307(c)

RFB Cellular, Inc. ("RFB"), by its counsel and pursuant to Sections 1.3 and 1.925 of the

Commission's rules, I hereby petitions the Commission for a waiver of the September 30, 2001

filing deadline for working loop data set forth in Section 54.307(c)2 of the Commission's rules

and requests that the Commission accept its November 1,2001 data submission as timely. RFB

further requests a waiver of the March 30, 2001 filing deadline under Section 54.307(c) and will

submit the data that would have been due on that date promptly upon grant of this petition.

RFB is an Eligible Telecommunications Carrier ("ETC") in the State ofMichigan and is

eligible to receive rural high-cost universal service support pursuant to Section 54.307 of the

Commission's rules, which provides for support to competitive ETCs.3 As a prerequisite for the

receipt of universal service support, Section 54.307 requires competitive ETCs to file working

loop data in accordance with a quarterly schedule.4 As explained more fully below, RFB applied

I

2

3

4

See 47 C.F.R. § 1.3; 47 C.F.R. § 1.925.
See 47 C.F.R. § 54.307(c).
See 47 C.F.R. § 54.307. RFB provides Conunercial Mobile Radio Service ("CMRS") to customers pursuant to
cellnlar licenses KNKN848 and KNKN834.
See 47 C.F.R. § 54.307(c).



for ETC status on October 15, 2001 and then contacted USAC to detennine what data it should

submit under Section 54.307 to ensure that it received support as soon as it was granted ETC

status. RFB was told to submit the data that would have been due on September 30,2001; it did

so on November 1, 2001.5

RFB received ETC status from the Michigan Public Service Commission ("MPSC") on

November 20, 2001. Under Section 214(e) ofthe Communications Act of1934 as amended (the

"Act"), RFB became eligible to begin receiving rural high-cost universal service from that date

forward. 6 However, in attempting to coordinate the commencement of payments with USAC in

the fourth quarter of2001, RFB learned that USAC bases those payments on data submissions

scheduled by FCC rule to occur some seven months before RFB had filed its ETC application in

Michigan. USAC and FCC staffhave recommended that RFB file this waiver to allow USAC to

accept data submissions at dates later than provided for under Section 54.307(c) of the FCC's

rules.

Accordingly, RFB seeks a waiver of certain of the deadlines in Section 54.307 in order to

receive support for the last quarter of2001 (from November 20,2001 until the end of the

quarter) and the first quarter of 2002 - a total of more than four months. As set forth below,

waiver of the relevant provisions of Section 54.307 so that RFB can receive universal service

support beginning on November 20,2001 would be consistent with the Commission's well-

established pro-competitive and competitively neutral universal service policies and would serve

the public interest.7

6

The data required on September 30 of each year is the number of working loops "as of March 30th of the
existing calendar year." See 47 C.F.R. § 54.307(c)(2). A copy ofRFB's November I data submission is
attached hereto as Attachment I.
47 U.S.C. § 214(e).
Under the Commission's rules, there is no filing fee associated with this request. See 47 C.R.F. § 1.1105.
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BACKGROUND

RFB is a small CMRS carrier serving cellular customers in the rural areas of the Upper

and Lower Peninsula of Michigan. On October 15,2001, it submitted its application to the

MPSC requesting designation as an ETC to receive high-cost support in certain rural service

areas in Michigan. Shortly thereafter, RFB contacted USAC and inquired what it should do to

ensure that it received support from the date its ETC application was granted, thereby avoiding

any "gap" in support. RFB inquired about the quarterly data requirements in Section 54.307(c)

and was told that it should submit the data that would have been due on the most recent quarterly

deadline, which was September 30, 2001. RFB filed that data on November 1,2001.8

Upon receipt of ETC status from the MPSC on November 20, 2001, RFB contacted

USAC to learn when the Company would begin to receive the payments commencing from

November 20,2001. At that time, RFB was informed that USAC's internal policy linked

quarterly payments with the filing of the quarterly data submissions provided for in Section

54.307(c) of the rules. Specifically, the following schedule is applied to provide rural, high cost

support for ETCs:9

9
See Attachment 1.
It is important to note that this schedule of tying the line count filings to the future support payments is not
contained in any FCC rule or in any USAC or NECA document available to the public.
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54.307(c) Submission DatelO Line Data For Submission Support Quarter

March 30, 2001 As of September 30,2000 3d & 4th Quarter 2001

September 30, 2001 As of March 30,2001 1st Quarter 2002

December 30, 2001 As ofJu1y 31,2001 2d Quarter 2002

As the chart indicates, RFB had to file line data by March 30, 2001 in order to receive support as

an ETC effective from November 20, 2001 (fourth quarter 2001). Similarly, RFB had to file line

data on September 30, 2001 to receive ETC support commencing in the first quarter 2002.

The schedule described above illustrates the "Catch 22" that ETCs find themselves in to

perfect support requests. In RFB's case, in order to receive support from November 20,2001 to

December 31, 2001, RFB would have had to file line data on March 30, 2001 (based upon

September 30,2000 data). In light of the fact that this submission was due about eight months

before RFB received ETC status and almost seven months before it filed its ETC application at

the MPSC, the procedure makes it impossible for ETCs to receive the financial support intended

by Congress and the FCC on a timely basis. Similarly, to receive first quarter 2002 support,

RFB's submission deadline was September 30, 2001, two weeks before it filed its application

and six weeks before it received ETC status.!!

10

II

Section 54.307(c) also provides for a July 31 submission using December 30 line counl data from the previous
year. However, this line count data does not seem to be necessary for ETCs to receive payment for any
particular future quarter, if the other quarterly submissions are made.
Receipt of fIrst quarter relief is also dependent on receipt of an FCC waiver of the October I, 200 I certifIcation
deadline in 47 C.F.R. § 54.314(d). RFB flied a petition for waiver of that provision on January 10, 2002. A
copy ofRFB's January 10 waiver petition is attached hereto as Attachment 2.
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Upon learning of these anomalies, RFB discussed the issues with USAC and FCC staff

and was informed that a waiver would be required of the filing deadlines to allow USAC to

accept the "late" submissions and to process payments to RFB for the fourth quarter 2001 and

first quarter 2002. RFB accordingly seeks a waiver ofboth deadlines. RFB notes that on

November 1,2001, it submitted the data that would have been due on September 30, 2001, but it

has not yet filed the data that would have been due on March 30,2001. RFB will file the March

2001 submission promptly upon grant of this waiver request. 12 Absent a waiver of the

Commission's deadlines to accommodate this unwritten policy, RFB's support will not begin

until April 2002 - more than four months from the date it received its ETC designation.

The Commission did not intend such a result. Since the majority ofnewly designated

ETCs are competitive carriers, USAC's processing policy for Section 54.307 data unfairly

handicaps new entrants and violates the Commission's well-established universal service policy

of competitive neutrality. Furthermore, the Commission has repeatedly recognized that

designation of competitive ETCs promotes competition and benefits consumers in rural and

high-cost areas. 13 Forcing competitive ETCs such as RFB to experience a delay in receipt of

universal service support after receiving ETC designation is not in the public interest and

undermines the Commission's commitment to resolve Section 2l4(e) ETC designations

expeditiously. The Commission committed to resolving ETC requests within 6 months (and

12

13

Submission of September 2000 line count data required for the March 30,2001 submission will require RFB to
shut down its billing system temporarily while it retrieves the information from archives. In order to
unnecessarily burden the Company with this process, RFB obtained FCC staff consent to submit the data
following FCC action, if appropriate.
Western Wireless Corporation Petition for Designation as an Eligible Telecommunications Carrier In the State
ofWyoming; Federal-State Joint Board on Universal Service, Memorandum Opinion and Order, CC Docket
No. 96-45, 12 FCC Rcd 48 (2000); Western Wireless Corporation Petition for Designation as an Eligible
Telecommunications Carrier for the Pine Ridge Reservation in South Dakota; Federal-Siate Joint Board on
Universal Service, Memorandum Opinion and Order, CC Docket No. 96-45, FCC 01-283 (reI. October 5,
2001).
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encouraged states to do the same) out of concern that excessive delay in the designation of

competing providers may hinder competition and the availability of service in high-cost areas. 14

REQUEST FOR WAIVER

Section 1.3 of the Commission's rules provides the Commission with discretion to waive

application of any of its rules upon a showing of good cause. In addition, Section 1.925(b)(3)

provides for waiver where it is shown that:

(i) The underlying purpose of the rule(s) would not be served or would be
frustrated by application to the instant case, and that a grant ofthe
requested waiver would be in the public interest; or

(ii) In view of unique or unusual factual circumstances of the instant
case, application of the rule(s) would be inequitable, unduly
burdensome or contrary to the public interest, or the applicant has
no reasonable alternative. IS

Federal courts also have recognized that "a waiver is appropriate only if special

circumstances warrant a deviation from the general rule and such a deviation would serve the

public interest.',16 The Commission "may exercise its discretion to waive a rule where particular

facts would make strict compliance inconsistent with the public interest.,,17

As explained above, USAC's policy oflinking Section 54.307 data submissions to the

receipt of certain support payments creates an unintended consequence with respect to RFB by

delaying USF support beyond the first quarter of 2002. This result is inconsistent with and

frustrates the underlying purposes of the Commission's rules. It also is inequitable and unduly

burdensome to RFB. In order to avoid the denial of support it now faces, RFB would have had

14

15

16

17

Federal-State Joint Board on Universal Service; Promoting Deployment and Subscribership in Unserved and
Underserved Areas, Including Tribal and Insular Areas, CC Docket No. 96-45, Twelfth Report and Order, 15
FCC Red. at 12264-65, para 114.
See 47 C.F.R. §1.925(b)(3).
Northeast Cellular Telephone Co. v. FCC. 897 F.2d 1164, 1166 (D.C. Cir. 1990); see also WAIT Radio v.
FCC, 418 F.2d 1153, 1157 (D.C. Cir. 1969), cert. denied, 409 U.S. 1027 (1972).
Northeast Cellular Telephone Co., 897 F.2d at 1166 (citing WAIT Radio 418 F.2d at 1159).
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to make its first Section 54.307 filing by March 30, 2001 - nearly seven months before it even

applied for ETC status and almost eight months before it was granted that status. The inequity

for RFB is magnified by the current negative state of the capital markets, which has had a

devastating nationwide impact on competitive carriers. Strict application of the Section 54.307

deadlines is inconsistent with the public interest.

For the reasons stated herein, RFB submits that granting a waiver of the filing deadlines

in Section 54.307(c) ofthe rules to allow it to receive universal service support beginning on

November 20,2001 is appropriate, consistent with the Commission's statutory goal ofpreserving

and advancing universal service, and will advance the public interest. Expedited action is

requested to minimize the economic and competitive damage that further delay in the receipt of

support is causing to RFB. In light ofthe unprecedented decline of the competitive carrier

industry and the associated tightening of capital markets for competitive carriers over the past 12

months, it is critical that support begin at the earliest possible date to maintain competition and to

level the playing field with incumbent carriers.

Respectfully submitted,

RFB CELLULAR, INC.

By:

COLE, RAYWID & BRAVERMAN, L.L.P.
1919 Pennsylvania Avenue, NW
Suite 200
Washington, D.C. 20006
(202) 659-9750

January 28,2002
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CSCHULTZ@CRBLAw.COM

COLE. RAYWID & BRAVERMAN, L. L. P.

AITORNEYS AT LAW
1919 PENNSYLVANIA AVENUE, NW., SUITE 200

WASHINGTON, D.C. 20006-3458
TELEPHONE (202) 659-9750

FAX (2021 452-0067
WWW.CRBLAW.COM

November 1, 2001

Los ANgELES O,"'ICE:

238 I Ros~~ AV£HU~, SUrTI: 110
EI.... SEGUNDO, CAUjrQlltN.... Q024S'4Zgo

~HONE (310) e43-7ggg
FAX 13101 e43-7gg7

VIA TELECOPIER & FEDERAL EXPRESS

Mr. Tom Webb
Universal Service Administrative Company
Room S-2081
80 South Jefferson Rd.
Whippany, NJ 07981

Re: RFB Cellular, Inc.
September 30, 2001 Data Submission

Dear Tom:

On behalf of RFB Cellular, Inc. ("RFB"), enclosed is the above-referenced USAC Data
Submission. RFB has recently applied for ETC designation in the State of Michigan. In
accordance with my discussions with Dave Rolka and Irene Flannery of USAC, RFB is
submitting this information to USAC now to ensure that USAC has the necessary data to process
support to RFB upon designation ofRFB as an ETC in Michigan.

Should there be any questions regarding this matter, please contact the undersigned.

Sincerely,

GtrlL,-~11 I.L .
Cathleen Schultz -~
Legal Assistant

Enclosures

cc: David Rolka (via telecopier, w/enclosures)



RFB Cellular, Inc.
September 30, 2001 USAC Data Submission*

Study Area No. of Lines (Wireless) .
CenturvTelofMichil!an 154
CenturvTel of Upper Michil!an (310689) 1.439
Chatham Telephone Company (310685) 44
Chippewa County Telephone Company 314
(310680)
Hiawatha Telephone Company (310713) 258

Island Telephone Company (310677) 22
Pil!eon Telephone Company (310721) 78
Upper Peninsula Telephone Company 210
(310732\

* Data as ofend of I" Q-2001

Doc:2.doc

--------._-----



Certification

I, Robert F. Broz, President ofRFB Cellular, Inc., do hereby certify that I have overall
responsibility for the preparation of information for RFB Cellular and that I am duly authorized
to execute this certification, based on information known to me or provided to me by employees
responsible for the preparation ofthis data submission.

I certify that the data has been examined and reviewed and is complete, accurate and
consistent with the rules ofthe Federal Communications Commission.

"'-
Signed this1(, day ofOctober, 2001

Robert F. Broz
President,
RFB Cellular, Inc.

DoCZ.cIoc
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RFB CELLULAR, INC.

Petition ofWaiver ofDeadline
In 47 C.F.R. §54.314(d)

"
• •

Inre

Before the L\
FEDERAL COMMUNICATIONS COMMISSION ~l"~O

Washington, D.C. 20554 " .14-11 ~~

) ~~JOd ~
) •'Q>q,. Z7O<,
~ CC Docket No. 96-45 ~~,

)
)

WAIVER - EXPEDITED ACTION REQUESTED

PETITION OF RFB CELLULAR, INC.
FOR WAIVER OF DEADLINE IN 47 C.F.R. § 54.314(d)

RFB Cellular, Inc. ("RFB"), by its counsel and pursuant to Sections 1.3 and 1.925

ofthe Commission's rules, I hereby petitions the Commission for a waiver of the October I, 2001

filing deadline set forth in Section 54.314(d)(li of the Commission's rules and requests that the

Commission accept RFB's annual certification for high-cost ul).iversal support to allow RFB to

receive support beginning with the first quarter of 2002. Pursuant to §1.1105 of the

Commission's rules, there is no filing fee associated with this request.3

RFB is a competitive Eligible Telecommunications Carrier ("ETC") in the State

ofMichigan and is eligible to receive rural high-cost universal service support pursuant to

Section 54.307 ofthe Commission's rules, which provides for support to competitive ETCs.4 In

order to obtain support beginning in the first quarter of 2002, a wireless competitive ETC must

generally file a certification with the FCC by October I, 2001, stating that all federal high cost

2

3

•

See 47 C.F.R. §1.3; 47 C.F.R. §1.925.
See 47 C.F.R. §54.314(d)(I).
See 47 C.F.R. §1.1105 .
See 47 C.F.R. §54.307. See Michigan PSC ETC Order (Attachment I). RFB provides Commercial Mobile
Radio Service ("CMRS") to customers pursuant to cellular licenses KNKN848 and KNKN834.

-_._--._----------



support it receives will be used for the provision, maintenance and upgrading of facilities and

services for which the support is intended (the §54.314 Certification).s However, as explained

below, the Commission's new certification rules fail to provide a supplemental certification

mechanism for carriers that are granted ETC designation after October 1, 2001, thereby creating

a delay in funding ofup to six months for new ETCs.6 As a result, RFB will be denied universal

service support for the first quarter of 2002 unless the Commission grants this waiver request.

As set forth below, a waiver of the October 1, 2001 certification deadline to allow RFB to

receive universal service support beginning with the first quarter of 2002 would be consistent

with the Commission's well-established pro-competitive and competitively neutral universal

service policies and would serve the public interest.

BACKGROUND

RFB is a small CMRS carrier serving cellular customers in the rural areas of the

Upper and Lower Peninsula of Michigan. On October IS, 2001, RFB submitted an application

to the Michigan Public Service Commission (the "MPSC") requesting designation as an ETC to

receive high-cost support in certain rural service areas in Michigan. On November 20, 2001, the

MPSC issued an Order designating RFB as an ETC in Michigan. On December 6, 2001,

pursuant to Section 54.314 ofthe Commission's rules, RFB filed its §54.314 Certification with

the Universal Service Administrative Company ("USAC") and the Commission.7

Pursuant to Section 214(e) of the Communications Act of 1934, as amended (the

"Act"), RFB became eligible to begin receiving rural high-cost universal service support on

,
•
7

See 47 C.F.R. §54.314(b).
See 47 C.F.R. §54.314.
See Attachment 2.
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November 20,2001, the date that the MPSC granted ETC status to the company.s However, the

recently adopted Section §54.314 Certification rules established an October I, 2001 filing

deadline for Certifications to obtain support commencing with the firs.t quarter of2002.9 In

RFB's case, the October 1 filing deadline fell some 50 days prior to its receipt ofETC status

from the MPSC and therefore RFB was unable to make the October 1 Certification for first

quarter 2002 support.

In addition to the October 1 deadline, Commission rules provide a mechanism for

"untimely" certifications to be made on a quarterly basis (by January I, April 1 and July 1),

however, such certifications will not trigger support until two quarters following the quarter that

the "untimely" certification is made. lo The certification process for "untimely" filings was

intended to provide some protection to carriers that already receive support, but through their

own fault neglect to file a timely October 1 certification. The penalty for neglecting to timely

file is the loss of up to six months ofsupport. ll However, the Commission's rules do not

contemplate ETC's, like RFB, that receive eligibility following the October I, 2001 filing

deadline, and therefore through no fault of their own miss the October 1 deadline. Filings by

such ETC's should not be subject to the same untimely filing penalty applicable to carriers who

miss the deadline through their own oversight.

•
•

'0

II

47 U.S.C. §214(e).
Federal-State Joint Board on Universal Service, CC Docket No. 96-45, Fourteenth Report and Order and
Twenty-Second Order on Reconsideration, Multi-Association Group (MAGj Plan for Regulation ofInterstate
Services ofNon-Price Cap Incumbent Local Exchange Carriers and Interexchange Carriers, CC Docket No.
00-256, Report and Order, 16 FCC Red 11244 (released May 23, 2ool)(Rural Task Force Order).
See 47 C.F.R. §54314(d). In creating the quarterly filing dates, the Rural Task Force Order states, "In the event
that a certification is filed untimely, the carriers subject to that certification will not be eligible for support
until the quarterfor which USAC's subsequentfiling is due. For example, ifa state files a section 254(e)
certification after October 1, 2001, but on or before January I, 2002, the carrier would not be eligible for
support until the second quarter of2002." Rural Task Force Order at 11319, para 191. .
For example, if a certification was not filed until January 2, 2002 the carrier would not receive support until the
quarter beginning July I, 2002.
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Absent a waiver of the Commission's rules, RFB's support will not begin until

April 2002. The Commission did not intend this result. Since the majority ofnewly designated

ETCs are competitive carriers, this timing problem with the rules unfairly disadvantages new

entrants and violates the Commission's well-established universal service policy ofcompetitive

neutrality. Furthermore, the Commission has repeatedly recognized that designation of

competitive ETCs promotes competition and benefits consumers in rural and high-cost areas.12

Forcing competitive ETCs such as RFB to experience a delay in receipt of universal service

support ofup to 6 months after receiving ETC designation is not in the public interest and

undermines the Commission's commitment to resolve Section 2l4(e) ETC designations

expeditiously. The Commission committed to resolving ETC requests within 6 months (and

encouraged states to do the same) out ofconcern that excessive delay in the designation of

competing providers may hinder competition and the availability of service in high-cost areas.13

REQUEST FOR WAIVER

Section 1.3 of the Commission's rules, provides the Commission with discretion

to waive application ofany of its rules upon a showing ofgood cause. In addition, Section

1.925(b)(3) provides for waiver where it is shown that:

(i) The underlying purpose ofthe rule(s) would not be served or would be
frustrated by application to the instant case, and that a grant ofthe
requested waiver would be in the public interest; or

.2

13

Western Wireless Corporation Petition/or Designation as an Eligible Telecommunications Carrier In the State
ofWyoming; Federal-State Joint Board on Universal Service, Memorandum Opinion and Order, CC Docket
No. 96-45, 12 FCC Red 48 (2000); Western Wireless Corporation Petition/or Designation as an Eligible
Telecommunications Corrierfor the Pine Ridge Reservation in South Dakota; Federal-State Joint Board on
Universal Service, Memorandum Opinion and Order, CC Docket No. 96-45, FCC 01-283 (reI. October 5,
2001).
Federal-State Joint Board on Universal Service; Promoting Deployment and Subscribership in Unserved and
Underserved Areas, Including Tribal and Insular Areas, CC Docket No. 96-45, Twelfth Report and Order, 15
FCC Red. at 12264-65, para 114.
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(ii) In view ofunique or unusual factual circumstances of the instant
case, application of the rule(s) would be inequitable, unduly
burdensome or contrary to the public interest, or the applicant has
no reasonable alternative.14

Federal courts also have recognized that "a waiver is appropriate only if special

circumstances warrant a deviation from the general rule and such a deviation would serve the

public interest.',lS The Commission "may exercise its discretion to waive a rule where particular

facts would make strict compliance inconsistent with the public interest.',16

As explained above, the Section §54.314 Certification process creates an

unintended consequence with respect to RFB by delaying USF support beyond the first quarter

of2002. This result is inconsistent with and frustrates the underlying purposes of the

Commission's rules, and is inequitable and unduly burdensome to RFB. This result is magnified

given the current negative state of the capital markets, which has had a devastating nationwide

impact on competitive carriers. Strict application of the Section 54.314 Certification process is

inconsistent with the public interest.

For the reasons stated herein, RFB submits that granting a waiver of the filing

deadline set forth in Section 54.314(d) of the rules to allow RFB to receive universal service

support beginning with the first quarter of 2002 is appropriate, consistent with the Commission's

statutory goal ofpreserving and advancing universal service, and will advance the public

interest. Expedited action is requested to minimize the economic and competitive damage that

further delay in the receipt of support is causing to RFB. In light ofthe unprecedented decline of

the competitive carrier industry and the associated tightening ofcapital markets for competitive

••
IS

•6

See 47 C.F.R. §1.925(b)(3)
Northeast Cellular Telephone Co. v. FCC. 897 F.2d 1164, 1166 (D.C. Cir. 1990); see also WAITRadio v.FCC,
418 F.2d 1153, 1157 (D.C. Cir. 1969), cert. denied, 409 U.S. 1027 (1972).
Northeast Cellular Telephone Co., 897 F.2d at 1166 (citing WAIT Radio 418 F.2d at 1159).

5
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carriers over the past 12 months, it is critical that support begin at the earliest possible date to

maintain competition and to level the playing field with incumbent carriers.

Respectfully submitted,

RFB CELLULAR, INC.

By: J3I11es F. Ireland
Its Attorney

COLE, RAYWID & BRAVERMAN, L.L.P.
1919 Pennsylvania Avenue, NW
Suite 200
Washington, D.C. 20006
(202) 659-9750

January 10,2002
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COLE, RAYWID & BRAVERMAN, L.L.P.

ATIORNEYS AT !J'.W

1919 PENNSYLVANIA AVENUE, N.W., SUm:: 200

WASHINGTON, D.C, 20006-345B

TECEPHONE (202) 659-9750
FAX (202) 452-0067

WWW.CRBLAW.COM

November 21,2001

VIA TELECOPIER & FEDERAL EXPRESS

Christine Boreyko
NECA
RoomS-2081
80 South Jefferson Road
Whippany, NY 07981

Log AH0rt II ornC1
238 I RosIEC'WIS AV&NUC. Sum: Ito

EL. SEOUHDO. c.w..o"M~ 00245-AZQO
~OMC t31O) &4I3-7ggg

"'AX (310) 6413-7007

Re: Michigan PSC Order Designating RFB Cellular, Inc. ETC Status

Dear Ms. Boreyko:

Enclosed is a copy ofan Opinion and Order issued by the Michigan Public Service
Commission on November 20, 2001 granting RFB Cellular, Inc. ("RFB") status as an eligible
telecommunications carrier ("ETC") in the State of Michigan for purposes ofreceiving federal
universal service support in Michigan.

RFB filed its Data Submission with NECA on November 1, 2001 in anticipation ofits
ETC designation and hereby requests that USAC take the steps necessary to process and
distribute its universal service support as soon as possible.

Should there be any questions regarding this matter, please contact the undersigned.

J
Sin=~tf0L1

J es F. Ireland
•

Enclosures
cc: Irene Flannery (USAC)
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STATE OF MICHIGAN

~002

BEFORE TIIE MICHIGAN PUBUC SERVICE COMMISSION......
In the matter of the application of
RFB CELLtJ"LAR, INc., for designation as an
eligible telecommunications carrier pursuant to
Section 214(e)(6) of the Communications Act
of 1934.

)
)
)
)
)
)

Case No. U-13145

At the November 20.2001 meeting of the Michigan Public Service Commission in Lansing.

Michigan.

PRESEl-o"I'; Han. Laura Chappelle. Chainnnn
Hon. David A. Svanda, Commissioner
Hon. Robert B. Nelson, Conurlssioner

OPI:-'10S AND ORDER

On October 15.2001. RFB Cellular, Inc .• (RFB) filed an application requesting that the

Commission designate it as an eligible telecommunications carrier. pursuant to 47 USC 214(e)(6).

for pUlposes of receiving federal unlvcrsal service support in Michigan. RFB is a wireless

telecommunications carrier providing service in the eastern upper peninSUla and the northeastern

lower peninsula. It represents that it offers the services supported by the federal universal service

mechanisms using its own facilities or a combination of its own facilities and the resale of other

camers' services. It says that it advertises the availablllty of those services and charges in media
."

ofgeneral distribution as required by federal law. It says that it currently provides or is capable of-

providing each of the services snd functionaJities aupported by universal service using its existing

cellular n~twork infrastructure and spectrum and.within its current mobil~ cellular offerings.
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On November 16, 2001. CenturyTel of Michigan,Inc., CenturyTel of Upper Michigan, Inc.,

Chippewa County Telephonc Company, Hiawatha Telephone Company, TDS TelecomlChillham,

IDS Telecom/Sanford, and Upper Peninsula Telephone Company [collectively, the rural n.ECs

(incumbent local exchange carriers)] tiled comments. They request that the Commission issue a

notice of opportunity to comment to permit the filing of more extensive commenlll. If the

Commission will not issue such a notice, they request that the Commission find the requested

desisnation to be contrary to the public interest. If the Commission disagrees and concludes that it

should approve the application, they r-~uest that the Commission impose lit least the conditions

that were imposed by the Colorado Public Utilities Commission in a similar case.

The rural ILECs were previously designated as eligible telecommunications carriers, flnd

assert that the Cornmiasion should not designate a second eligible carrier in the areas they serve.

They assert that designating a second camer might result in their not receiving sufficient universal

scrvice support and could potentially hann their networks. The)' assert that their costs are, for the

most part. fixed for the life of the network, and, as a result. when they lose cuStomers to a com·

petitive carrier, they will experience a loss of revenue but only II small reduction in costs. They

also say that wireless carriers a:-e not subject to the same regulations and requirements that apply

to the n.ECs. They note, for example, that the rates of wireless carriers are not subject to

regulation and wireless carriers are exempt from a range of regulations, such as lhose governing

slamming and qUality of service. They say that without jurisdiction ovcr a wireless camer such as

RFB, the Commission will lack power to protect wireless customers. They also asSert that

granting the applicarion will provide RFB an unfair competitive advancage and disc:ouraee invest­

ment. They say that univetsal service funds are b:1Sed on the embedded COSl of the rural D..ECs to

provide [andline service, although a wireless carrier's costs are entirely unrelated to tn.ose costs.
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and that their current and future investment in the network will be at risk. They assen that rural

landline service Is more reliable and more desirable tha.'l rural wireless service because of, among

other things, interference and power supply issues associated with wireless service and the greater

bandwidth for data transmission oflandline service. Finally, they express a concern about

granting the designation when RPB does not serve all of the rurallLECs' study areas.

Pursuant to 47 USC 214(e)(2), the Commission may designate more than one carrier in a rural

:>rea as an elisible telecommunications carner if the Commission finds doing so consistent wIth the

public interest. convenience. and necessity. The rural n.ECs do not argue otherwise as a matter of

law, but rather argue that doing so is not in the pUblic interest. The Commission disagrees. On

numerous occasions, the Commission has found that competitlon can be advantageous to the

citizens of this state. In this case. designating RFB as an eligible telecommunications carner is

likely to promote compelltion and provide benefits to customers In rural and high·cost areas by

increasing customer choice, while promoting innovative services and new technologies and

encouraging affordable telecommuniclltion services. Further. RFB provides service where there

are few. if any, competitive local exchange carriers.

To the extent that the rural n.ECs claim that wireless service is inferior to landline service in a

variety of ways, the Conunission would only respond that it is preferable for customers to have a

choice between the two rather tha.n deprive them of the opportunity to benefit from competition

when they find it advantageous. To the extent that the rural ILECs are concerned that wireless

service provirlen are not subject to the same regulations designed to protect customers, the

Commission finds sufficient protection for customers in their right to choose not to use wireless

service and to choose from whom to take servke. Furthermore. the Legislature has decided that

the Commission should not regulate wireless servIce. For that reuon. the Commission must also
, "
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decline to adopt the conditions proposed by the rural n.ECs, which would require that the

Commission regulate wireless service, al[/lough, consistent with prior designations, the

Commission reserles the right to conduct audits as needed to determine that the fllnds arc used for

pennitted purposes.

To the extent that the rural ILECS arc concerned about the effects on themselves of compe-

tition from wireless camers. the Commission does not agree that the public interest requires that

they be protected from competition. In any event. some of those cpnccms might be beller

addressed to the Federal Commllnications Commission'. which is responsible for disbursing the

federal universal sOrlice funds. Likewise, the Commission does not conclude that it must deny the

application on the basis that RFB' & service territory does not exactly correspond to the st:Jc!y ;u-eas

of the rural n.ECs. RFB proposes to sC"Cve all ll.EC exchanges within its service territory and thus

does not propose to engage in "cream skimming."

Finally, the Commission concludes that it need not solicit comment on the applica:ion, which

would only futther delay action On the application. The rural n.ECs have not offered. any substan-

tial reason for the Commission to deny the application. and the Commission doubts that additional

couunents would be productive. It therefore concludes that it shOUld designate RFB as an eligible

telecommunications carrier at this time.

The Commission FINDS that:

a. Jurisdiction is pursuant to 1991 PA 179, as amended, MCL484.2101 et seq.; the

Communications Act of 1934, as amended by the Telecommunications Act of 1996. 47 USC lSI
."

et seq.; 1969 PA 306, as llrtIended, MCL 24.201 et seq.; and the Commission's Rules of Practice

and Procedure, as amended, 1992 AACS. R 460.17101 et seq.
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b. RFB should be designated as an eligible telecommunicll1ions carrier.

THEREFORE, IT IS ORDERED that RFB Cellular, Inc., is designated as an ellgible

telecommunications carrier for purposes of receiving federal universal service support in

Michigan.

The Corrunission reserves jurisdiction :llId may issue further orders as necessary.

Any party desiring to appeal this order must do so in the appropriate court within 30 days after

issuance and notice of this order, pursuant to MeL 462.26.

MICHIGAN PUBLIC SERVICE COMMISSION

lsI Laura Chappelle
Chairman

(5 EA L)

151 David A. Svanda
Commissioner

lsi Robert B. Nelson
Commissioner

By its action of November 20. 2001.

151 Dorothy Widem3n
Its Executive Secretary
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JAMES F. IRElAND
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ATTORNEYS AT LAW

1919 PENNSYLVANIA AVENUE, N.W., SUITE 200

WASHINGlON, D.C. 20006-3458

TELEPHONE (202) 659-9750
FAX (202) 452-0067
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December 6,2001

BY HAND DELIVERY

Magalie R. Salas
Office ofthe Secretary
Federal Communications Commission
9300 East Hampton Drive
Capitol Heights, MD 20743

Re: RFB Cellular, Inc. (SPIN 143000273)
§54.3l4 Annual Certification
CC Docket No. 96-45

Dear Ms. Salas:

On behalfofRFB Cellular, Inc., enclosed is its §54.3l4 Certification. A copy
ofthe certification is being hand delivered simultaneously to Irene Flannery at the Universal
Service Administrative Company (''USAC'').

On November 20, 2001, the Michigan Public Service Commission granted
Eligible Telecommunications Carrier ("ETC'') status to RFB for the purpose ofreceiving
federal universal service support. RFB is a wireless carrier and is submitting a self­
certification pursuant to §54.3l4(b) ofthe Commission's rules.

Should there be any questions regarding this filing, please contact the
undersigned counsel.

Sincerely,

~lreIV'-'U
Enclosures
cc: Irene Flannery, USAC (Hand Delivered)
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. To: Federal Communications Commission
Universal Service Administrative Company

Re: RFB Cellular, Inc. (SPIN#143000273)
Federal Universal Service Certification
CC Docket No. 96-45

AFFIDAVIT OF ROBERT F. BROZ

Robert F. Broz, ortegal age, deposes and states the following under penalty ofpetjury:

1. My name is Robert F. Broz. I am President ofRFB Cellular, Inc.

2. I am filing this certification in connection with the Michigan Public Service Commission
Order, dated November 20, 2001, designating RFB Cellular, Inc. as an Eligible
Telecommunications Carrier ("ETC") in the State ofMichigan under Section 214(e) ofthe
Telecommunications Act of 1996.

3. I hereby certify that federal universal service support received by RFB Cellular, Inc. will be
used only for the provision, maintenance and upgrading of facilities and services for
which the support is intended, pursuant to Section 254(e) ofthe Telecommunications Act
of 1996.

Robert F. Droz

December12001

SWORN TO AND SUBSCRIBED before me on the /3 tel. day ofDecember, 2001.

fJWJJJJi{i4 (IAI-PEN6 ClJRN )
Notary Public In and For the
State ofCalifornia
.Co.u.mtj 0/ SO/t,JO. &>.t I:Mx

My commission expires: &p /5, ~OOS

Memo B. Broz Pilia re USF.1XlC


